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ABSTRACT

Article 15 of the constitution of India lays dowrgaarantee to every citizen that consists of ‘Nszdimination or
any ground only of religion race, caste, sex, platéirth or any of these. Article 15 (3) providémt for women and
children special provision can be made by the statemen empowerment enjoys constitutional protectid this
Article 15 (3). Article 39 (a) (d) and (e) lay doweertain principles of policy that are to be folledvby State. Men and
Women citizens shall enjoy equal right to an adégjmaeans of livelihood. There shall be equal payefpual work for
both men and women and that the health and strerigtorker’'s men and women shall not be abusedcl&ré2 provides
for just and humane condition of work and materméijef. Article 44 also provides that ‘The Statealt endeavour to

secure for the citizens a uniform civil code thrbagt the territory of India’.
KEYWORDS: CentralLaw, Politics, Women Empowerment
INTRODUCTION

Women empowerment in core areas like social stajesder bias, health, security and empowermentofre
urgent necessity. The Indian state has in fact @nagred codifying tribal customary laws. But there @mherent problem
with codification as tribal laws have historicaltyolved and are still changing. Article 44 expdotsn the State to secure
a Uniform Civil Code for all citizens of India. Tteeis no Uniform Civil Code in India but a Unifor@riminal Code
exists. The Criminal law is equally applicable tbcitizens irrespective of their religious affitian. However in the case

of civil law particularly in the matter of persoriaivs there is no uniformity.

The law is relating to marriage, divorce, mainteregnguardianship and succession governing the Hjndu
Muslims and Christians etc., is different and varfimm one religion to other. This paper will disswll the personal law
of every community with the various judgementshaf Supreme Court of India where the apex courshggested to the
Central Government for the enactment of a UniforivilGCode. A uniform civil code will help the caus& national
integration. It is the humble opinion of the reshar that a Uniform or common civil code is possibhly when the

governments consider the gender justice as thmatk goal

There are different laws like the Hindu Marriaget,Athe Hindu Succession Act; the Hindu Minority and
Guardian ship Act, the Hindu Adoption and Maintezei\ct governing the personal matters of Hinduse Fhariat Act,
The Dissolution of Muslim Marriage Act and the MuaslWomen (protection of Rights on Divorce) Act etwhich are

based on the tenets of Holy Quran, govern the pafsoatters of Muslims.

Similarly the Indian Christians are governed by lidian Christian Marriage Act, the Indian Divor&et and the
Cochin Christian Succession Act etc. Parsis areeigwad by a different set of laws Thus it is cldzattthere is no

uniformity in all personal laws as they confer unairights depending on the religion and the gender
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PERSONAL LAWS AND DISCRIMINATION AGAINST WOMEN

On a clear analysis of all these personal lawsedomes obvious that the women have been conferréaferior

status in most of the personal matters compardtetonen. The following examples justify the statatne
Hindu Law

Till the codification of Hindu Law in 1955 and 198te Hindu Women did not enjoy equal rights alorithvihe
Hindu men. Before 1955 polygamy was prevalent ambadgHindus. The Hindu women could not hold anyperty as its
absolute owner except in the case of Stridhanah&tenly limited estate which was passed on td#ies of the last full
male owner called reversionary on her death. Imibh#er of adoption a Hindu woman had no rightdop a child on her
own. She could not be the natural guardian of h#dren during the life her husband. These examatesonly illustrative

in nature and not exhaustive.

Even though the Hindu law has been codified, aertiscriminatory provisions still exist even todayor
example a Hindu woman is not a coparcener in Hiodparceners except in a few states like Andhra d3tad
Maharashtra, Karnataka and Tamil Nadu. Consequshgyis not entitled to claim a share in the cograacy. Similarly
she has no right to partition of a dwelling houserethough she is a legal heir. Thus it is obvitihzad the codification of

personal law of Hindus has not succeeded completedyadicating the gender inequality.
Muslim Women

In the Pre-Islamic Arabia, the women enjoyed a sdaoy status in all respects when compared to men.
The advent of Islam has contributed much for theelaration of Muslim women and alleviation of theiroblems.
The Holy Quran gives equal rights to men and wormed places women in a respectable position. Howthare are

certain aspects in Islam that render the positidiuslim women especially the wives insecure arfdrior.

A Muslim male is permitted conditionally to marry mnany as four wives at a time. It is importanhdte that the
polygamy among Muslim men is only permission butaicompulsion. The Shia Muslim male can contadinmuarriages
for an agreed period of time. There is no ceilimytke number of muta marriages that may be coettalby a Muslim
male. In the matter of divorce the position of taslim women is the most inferior and insecure cameg to others.
Particularly the method of divorcing the wife byethusband by pronouncing triple ‘Talak’ is highlisatiminatory.

This is in spite of the clear message of Holy Quran

Recently the Allahabad High Court has held thatpitaetice of the triple talak is unlawful and void.the matter
of succession, a Muslim woman is discriminated rgfailespite the assertion of certain Muslim scisaflaat the Islam in
this regard is more progressive and liberal. Tigallposition is that when two scholars or residugrgpposite sex but of
the same degree inherit the property of the dededise Muslim male gets twice the share of the fermeor example if

brother and sister inherit the property as sucessHute brother gets two shares whereas the gisteronly one share.

In the matter of maintenance also the divorced Muslife is not required to be maintained beyond ‘tddat’
period. The Criminal Procedure Code which imposeslaigation on a husband to maintain his wife ud¢hg divorced
wife until she maintains herself is a secular lawd & applicable to all. There is a controversytasvhether a Muslim
husband can be directed to maintain his divorcéd wen beyond the Iddat period under the provisimfSection 125 of
Cr. P.C. In the famous case of Mohd Ahmed KhanSiah Bano Begum AIR 1985 S.C. 945 the Supreme Gpagking
through Y. V. Chandrachud, the then Chief Justield that Section 125 Cr. P.C. is applicable alsihéoMuslims and that

even a Muslim husband also is liable to maintasmdivorced wife beyond the Iddat period. Becausthefcontroversy,
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the parliament has passed the Muslim Women (Pioteof Rights on Divorce) Act, 1986 to overrule fuelgement in
Shah Bano case. The effect of this Act is that aslMuhusband is not liable to maintain his divoreeife beyond the
Iddat period, unless both the spouses submit tadhet at the appropriate time that they would li&kdoe governed by Cr.
P.C. However, in the case of Danial Latif Vs. Unmnindia, (2001) 7 SCC 740, the Supreme Court @oion Bench
held that, “where the constitutional validity oktiAct of 1986 was challenged, and upheld that aliMususband is liable
to make reasonable and fair provision for the fifrthe divorced wife which obviously includes Ineaintenance as well
even beyond the Iddat period must be made withénididat period under section 3(1) (a) of the Attwhs therefore
categorically held that the liability of a Muslinusband to his divorced wife arising under secti¢l) 8a) of the Act to

pay maintenance is not confined to the Iddat period

Similarly, among the Christians and Parsi Women,alsere is disparity in the rights of the womercaspared

to the men.
Uniform Civil Code and Indian Constitution

The Indian Constitution, in its part 1V, Article 4Hirects the State to provide a Uniform Civil Cadbdeoughout the
territory of India. However, it is only a directiy@inciple of state policy; therefore it cannotdrgorced in a court of law.
It is the prerogative of the state to introducefoimmn Civil Code. The Constituent Assembly Debatksudy shows that
there was a wide spread opposition to the incotfmraf Article 44 (Articl35 in the Draft Constitioin), particularly from

the Muslim members of the

Assembly. Naziruddin Ahamed, Mohd. Ismile Sahibclk®r Sahib Bahadur and Hussain Sahib etc., made a
scathing attack on the idea of having a UniformilCdode in India on the grounds that the rightatdidw personal law is
part of the way of life of those people who arddaing such laws, that it is part of their religiand part of their culture,
that it would lead to a considerable amount of mikstanding and resentment amongst the variou®re®f the
country and that in a country so diverse it is possible to have uniformity of civil law. Howevesne of the most
illustrious members of the Assembly, K.M. Munshiosigly felt that if the personal law of inheritansiccession etc is

considered as a part of the religion, the equalityomen can never be achieved.

The Chairman of the Drafting Committee Dr. B.R. Asdkar stated that in our country there is pradticlCivil
Code, uniform it's content and applicable to theoietof the country. He cited many instances likéftdm Criminal Law,
Transfer of Property and Negotiable Instruments sich are applicable to one and all. However heceded that the
only province, the civil law has not been ablerteaide so far is marriage and succession. He atpelied the arguments
of certain Muslim members that the Muslim law ismotable and uniform throughout India. He cited ¢ixample of the
North-West Frontier Province which was not subjecthe Shariat law prior to 1935 and until therdaled the Hindu
Law in the matter of succession etc. Similarlytha North Malabar region of Kerala, the Murumaklatalaw applied to
all, not only to Hindus but also to Muslims. Urit®37, in the rest of India, the various parts, saglthe United Provinces,

the Central Provinces and Bombay, the Muslimsltrge extent were governed by the Hindu law of 8ason.

Some of the learned members however predictedathtge would come when the Civil Code would befdgmi
and stated that power given to the state to ma&eCikil Code uniform is in advance of the time. Bimbedkar also
opined that it is perfectly possible that the fetparliament may make a provision by way of maldrgeginning that the
code shall apply only to those who make a declamatiat they are prepared to be bound by it, sbiththe initial stage,
the application of the code may be purely voluntary
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The foregoing discussion clearly establishes thatftamers of the constitution were aware of thedge injustice
and sexual inequality of women and they incorpara#icle 44 in the constitution hoping that it wdwbe introduced in

future at the appropriate time.
Judicial Opinion and Uniform Civil Code

The judiciary in India has taken note of the iniestdone to the women in the matters of many pedsiamvs.
It has been voicing its concern through a humbgudfements indicating the necessity to have umifiyrin personal
matters of all the citizens. In the case of Mohded Khan vs. Shah Bano Begum AIR 1985 SC 945ipengato the
liability of a Muslim husband to maintain his dieed wife beyond iddat period, who is not able tantaén herself, the
Supreme Court held that Section 125 Cr. P. C whigboses such obligation on all the husbands islaeau character

and is applicable to all religions.

In Ms. Jordan Deigndeh vs. S.S. Chopra, D Chindtgxdy, J. speaking for the court referred to theeokations
of Chandrachud, C.J. in Shah Bano’s case and dddaw under: “The present case is yet another ewdoh focuses on
the immediate and compulsive need for a unifornil cwde. The totally unsatisfactory state of aatonsequent on the

lack of uniform civil code is exposed by the fagtshe present case.

Again in Sarala Mudgal vs Union of India AIR, 199531, a division bench of the Supreme Court cangjgif

Kuldip Singh and R.M. Sahai, JJ strongly advocatedintroduction of a Uniform Civil Code in Inditn this case the
Supreme Court held that conversion of a Hindu nmalkslam only for the purpose Of contracting bigama@ircumvents
Section 494 of Indian Penal Code. Such marriages haen declared as bigamous and void by the cbluet.court after
referring to various precedents on the point, caieglly held that till uniform civil code is achied for all the Indian
Citizens, there would be an inducement to a Hindsbhnd who wants to enter in to second marriagéewhe first
marriage is subsisting to become a Muslim. HereGbart was pointing out the injustice done to thst fwife, legally
wedded.

The Bench noted the failure of successive govermsnidhdate, to implement the constitutional matedander
Article 44 of the constitution of India. It was gested that the personal laws of the minoritiesulshbe rationalized to
develop religious and cultural amity preferably daytrusting the responsibility to the Law Commissard Minorities
Commission. The Bench further directed the Goventroé India to file an affidavit indicating the gi®taken and efforts
made to have a fresh look at Article44 in Augu89@. However, the latter direction was treateddstér dicta” by the

court subsequently.

In a recent judgement, Lily Thomas vs. Union ofitnd\IR 2000 SC 1650, while dealing with the vatydof the
second marriage contracted by a Hindu husband laiseconversion to Islam, the Supreme Court ckdifihat the court
had not issued any directions for the codificatidra common Civil Code and that the judges cortstiguthe different
Benches had only expressed their views in the Famiscircumstances under these cases. It appaath¢hApex Court in
India, which showed great judicial activism inilyalith regard to uniform civil code, has takenackward step with this

clarification.
CONCLUSIONS

Thus it is clear that, Article 44 states that th&t& shall endeavour to secure for the citizensifoum civil code
throughout the territory of India. This provisiorasvmade to promote unity and integrity which is ¢dherished goal

enshrined in the preamble to our constitution. Hitelvs of marriage, succession, etc., have beesticlily changed in
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the first decade of the commencement of the canistit but there has been resistance from Muslimmoanity in this
respect and for avoiding any resentment on their palitical parties in power remained reluctantetaforce a Uniform
Civil Code. The present situation is open to misasd is inhuman and unjust for it permits inhumad andignified
treatment to women by providing legal cover to galyy. Justice Kuldeep Singh, in his leading judganie Sarala
Mudgal vs. Union of India (1995) 3SCC 635, rightipserved that Article 44 is based on the concegit tthere is no
necessary connection between religion and perdawsl Marriage, succession and the like matteis sédcular character
cannot be brought within the guarantee of religileedom in articles 25-28. Practice of polygamg baen treated as
injurious to public morals in USA and many Islantountries have also abolished polygamy. The Cdherefore,
requested the Government of India to secure Unif@iml Code for all citizens of India. No gendersfice could be
rendered in its comprehensive sense, unless weaawéorm civil code containing the best provisdaken from al the
religions, with the sole aim of doing gender justit/nless the women, irrespective of their religiatfiliation have been
conferred equal rights on par with men in persanatters, the constitutional mandate of right toadity of status and
opportunity cannot be implemented. However, adexjoate should be taken to see that only the rigtetsnade uniform
and not the rituals which are inherent part ofatiture and religion as otherwise it would viol#te basic structure of the

constitution viz. secularism.
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